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Kammergericht (Higher regional court, Berlin)
Law & Society Review

London Court of International Arbitration
Online law database of the company LexisNexis
Landgericht (Germal regional court)

Lord Justice

Limited Liability Company

Lloyd's Law Reports

Limited Liability Partnership

Lloyd's Maritime and Comparative Law Quarterly

Kommentierte BGH-Rechtsprechung Lindenmaier-Méhring /
Beck Fachdienst Zivilrecht LMK (German case reporter)

London Review of International Law
Limited Partnership

note

no date

New York

North Amercian Free Trade Agreement

Neue Juristische Online-Zeitschrift (German online law jour-
nal)

Neue Juristische Wochenzeitschrift (German law journal)

Neue Juristische Wochenzeitschrift - Entscheidungsdienst
Wettbewerbsrecht (German online reporter of decisions on
competition and unfair competition law)

number

Naamloze Vennootschap (Dutch stock corporation)
Official Journal of the European Union

Oberster Gerichtshof (Austrian Supreme Court)

Oberlandesgericht (higher regional court in —GER or
—AUT)

Ontario Court of Appeal (Decisions)
page / pages

People's Republic of China

Pace Law Review

paragraph(s)
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List of abbreviations

PSI

pt.

QB
R.P.C.
RabelsZ

Rep.

Rev.

Rev. Arb.
Rev. crit. DIP
Rev. Esp. Arb.
RG

RIDA

RIW

RKS

Rn.

RO

S.Ct.
S.D.N.Y.
SA

SccC
SCCAM

SCCIETAC

SchiedsVZ
SCIA

sent.

sess.

SG

SGCA
SGHC
SHIAC
SIAC
SIETAC

SLA
SpA
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Public Sector Information
part

Queen's Bench (division)
Reports of Patent Cases

Rabels Zeitschrift fiir auslandisches und internationales Pri-
vatrecht - The Rabel Journal of Comparative and Internatio-
nal Private Law

Report(s)

Review / Revue

Revue de I'Arbitrage (French arbitration journal)
Revue critique de droit international privé

Revista de la Corte Espailola de Arbitraje
Reichsgericht (Supreme Court of the German Reich)
Revue Internationale du Droit d'Auteur

Recht der Internationalen Wirtschaft

Rechtsprechung Kaufméannischer Schiedsgerichte (German
reporter for commercial arbitral awards —H.S.G.)

Randnummer (German for numbered paragraph; —para.)
Romania

(Reporter of the) Supreme Court of the United States
Southern District of New York

Société anonyme (French stock corporation)

Stockholm Chamber of Commerce

Swiss Chambers of Commerce Court of Arbitration and Me-
diation

South China International Economic and Trade Arbitration
Commission, other name for -SCIA

Zeitschrift fur Schiedsverfahren (German arbitration journal)
Shenzhen Court of International Arbitration

sentence

session

Singapore

Singapore Court of Appeals

Singapore High Court

Shanghai International Arbitration Centre

Singapore International Arbitration Centre

Shanghai International Economic and Trade Arbitration
Commission, other name for -SHIAC

Softwood Lumber Agreement
Societa per Azioni (Italian stock corporation)



SPC

Stockh. Int'l Arb. Rev.

TCC

TdC

Tenn.
TGI
TRIPS

U.S.
U.S. Dist LEXIS

U.S.C.
U.S.S.R.
UAE
UCP 500

UK
UNCITRAL YB

UNCTRAL
UNSW L.J.
UNTS

URG (C.H.)

UrhG (GER)

Us
UWG (GER)

v.
V.U.W L. Rev.

Vand. J. Trans'l L.

VES

Virg. L. Rev.
W.D. Tenn.
WAMR

List of abbreviations

Supreme People's Court
Stockholm International Arbitration Review

Technology and Construction Court (branch of the
—EWHC)

Tribubal de Conflits (French court competent to solve con-
flicts of jurisdiction between administrative and ordinary
courts)

Tennessee

Tribunal de Grande Instance (French court of first instance)
Agreement on Trade-Related Aspects of Intellectual Property
Rights

United States (Reports)

Online reporter of —US district court cases maintained by
—LEXIS

United States Code
Union of Soviet Socialist Republics
United Arab Emirates

Uniform Customs and Practice for Documentary Credits, pre-
vious, 5th version (industry standards for letters of credit,
adopted by the -»ICC)

United Kingdom

Yearbook of the United Nations Commission on Interna-
tional Trade Law (—UNCITRAL)

United Nations Commission on International Trade Law
University of New South Wales Law Journal

United Nations Treaty Series

Urheberrechtsgesetz (Swiss law on author's and neigbouring
rights)

Urheberrechtsgesetz (German law on author's and neigbour-
ing rights)

United States

Gesetz gegen den unlauteren Wettbewerb (German act
against unfair competition)

versus
Victoria University of Wellington Law Review
Vanderbilt Journal of Transnational Law

Vereinigung zur Forderung der Schiedsgerichtsbarkeit (Ger-
man Association for the Promotion of Arbitration, predeces-
sor of the — DIS)

Virginia Law Review
Western District of Tennessee
World Arbitration & Mediation Review
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List of abbreviations

WIPO

WTO

YB

YB Arb. Med.
YB ECHR
YCA

ZCC

Z1P

ZPO
77pP
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World Intellectual Property Organization

World Trade Organization

Yearbook

Yearbook on Arbitration and Mediation

Yearbook of the European Commission of Human Rights
Yearbook of Commercial Arbitration

Zurich Chamber of Commerce

Zeitschrift fir Wirtschaftsrecht und Insolvenzpraxis (German
journal of business and insolvency law)

Zivilprozessordnung (German Code of Civil Procedure)

Zeitschrift fur Zivilprozess (German journal of civil proce-
dure)



Introduction

Worldwide, arbitration has become an established means to solve interna-
tional commercial disputes.! Although it is difficult to quantify the signifi-
cance of arbitration in comparison to state court litigation precisely,? there
is agreement that arbitral tribunals decide a vast majority of international
commercial disputes and that the impact of arbitration has grown in the pro-
cess of globalisation.? It was even found that the cases published in official
reports of the highest state courts become trivial and bourgeois in conse-
quence of the development of arbitration.* In any case, commercial courts
faced a sharp decline in case numbers in recent years while the business of
international arbitration institutions keeps growing.> For the development
of arbitration law and practice, arbitration institutions are key factors,® al-
ways striving to best serve parties' needs associated with the growing com-
plexity and urgency of international business disputes.’

Confidentiality, international enforceability of the award,® the trust
placed in the expert knowledge and neutrality of the selected arbitrators and

Blackaby et al., Redfern and Hunter, para. 1.01.

Arbitration awards are usually not published and proceedings often confi-

dential. Consequence is a lack of statistical data (see generally Drahozal

and Naimark, Towards a Science of International Arbitration; Coe, »From

Anecdote to Data«; see also Hoffmann, Kammern fiir internationale Han-

delssachen, 32-39, summarising some statistical reports but regretting

numbers to be not much more reliable than estimates; see also by the same

author: »Schiedsgerichte als Gewinner der Globalisierung?«).

3 E.g Schiitze, Institutionelle Schiedsgerichtsbarkeit: Kommentar, V,
Schwab, Walter, and Baumbach, Schiedsgerichtsbarkeit, 345—46.

4 Aden, Internationale Handelsschiedsgerichtsbarkeit, chap. 1, para. 7.

5  Hoffmann, Kammern fiir internationale Handelssachen, 39 (with further
references).

6  Cf Gottwald, Internationale Schiedsgerichtsbarkeit, 45, para. 24 (assum-
ing that institutional arbitrations outweigh ad hoc arbitrations in number).

7  Anaim, which motivates some institutions to frequently update their rules,
which is why not all editorial changes to institutional rules made within
the last year can be fully reflected herein (see infra at p. 50, n. 122).

8 Internationally, the widespread ratification of the New York Convention

may make it easier to enforce a foreign arbitration award than a foreign

state court judgment.

N —
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Introduction

supposedly quick and possibly cost efficient proceedings’ are some of the
reasons named for the popularity of arbitration. Continued reluctance to al-
low another than a jurisdiction's official language in state court proceedings
also contributes to the competitive advantage of arbitration.'” A no less de-
cisive factor is the liberty of the parties to structure and tailor the procedure
followed in arbitration as they please.!!

§1 Problem identification and delimitation

When analysing extent and boundaries of the liberty to shape arbitral pro-
ceedings, it is crucial to differentiate between institutional and ad hoc arbi-
tration. Ad hoc arbitral tribunals are constituted when a dispute arises. In
principle,'? they determine the procedure at their own discretion in cooper-
ation with the parties. Equally, in institutional arbitration, the arbitral tribu-
nal is usually set up only once a dispute has emerged. In addition, however,
a permanent body exists - the institution - which assists the arbitration.'?
Such institutions commonly provide their own sets of pre-drafted rules for
the constitution of the arbitral tribunal, the procedure and the rendering of
the award.

This thesis intends to answer the question to what extent the choice of
institutional arbitration in general and the choice of a specific arbitral insti-
tution in particular limits the parties' freedom to determine arbitral

9  Time and costs might be saved due to limited levels of review, but high
fees for arbitrators and institutional fees make arbitration not usually the
cheapest option (on this assumption, see e.g. Schwab, Walter, and
Baumbach, Schiedsgerichtsbarkeit, 5, with further references).

10 But see Hau, »Fremdsprachengebrauch«, 58—60 (on a legislative project to
introduce English as an optional language before German commercial
courts).

11 Poudret and Besson, Comparative Law of International Arbitration,
para. 522; Blackaby et al., Redfern and Hunter, para. 1.95; Lew, Mistelis,
and Kroll, Comparative International Commercial Arbitration,
para. 1.11, 1.16; Schwab, Walter, and Baumbach, Schiedsgerichts-
barkeit, 5.

12 Ad hoc arbitrations may also follow the UNCITRAL Rules (2010). The
question whether ad hoc arbitration can follow institutional rules will be
considered infra at pp. 151-156 (§7C.IV).

13 For elements relevant to define institutional arbitration, see infra at
pp- 127-134 (§7A).
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