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Preface

The birth of EU(ropean) Media Law was the “Television without Fron-
tiers”-Directive in 1989, and its further development since still make this
Directive the main cornerstone of media law and policy in the European
Union. Although a wide range of additional areas of regulation and har-
monized approaches followed in the meanwhile, such as in Telecommuni-
cation, IT or IP law, the current version of the EU “Audiovisual Media
Services Directive” (AVMSD) shows the most advanced level of harmo-
nization with a fundamental impact on the media landscape both in terms
of available content for viewers as well as economic opportunities for op-
erators. The introduction of a “country of origin-principle* already in the
original Directive of 1989, which allows providers — first of television and
now more extended of audiovisual media content beyond traditional tele-
vision — to operate according to the legal requirements of the Member
State under which jurisdiction they fall, whilst being able to transmit and
disseminate all across the EU without having (in principle) to meet further
conditions, was crucial for this success.

The Directive was last reformed a decade ago in 2007 and the codified
version of that Directive (2010/13/EU) is the topic of this publication
which is based on the thesis prepared by Jenny Weinand as Ph.D. candi-
date at the University of Luxembourg. Not only the sheer volume of this
work but also the comparative view on how a EU Directive is applied in
practice in different Member States show that the analysis was a huge ef-
fort to be undertaken by a junior researcher. In achieving this goal, she
could profit from having worked previously and in parallel on the
AVMSD 1 and Il-research projects funded by the University of Luxem-
bourg. This project provides English translations of all AVMSD-transpos-
ing acts of the 28 EU Member States, has made them available on the
website www.medialaw.lu (which was meanwhile expanded and integrated
into a database with more functionalities at the European Audiovisual Ob-
servatory, available at avmsd.obs.coe.int) and used them to prepare a com-
parative commentary on the national laws concerning the Directive which
will also be published by Nomos in the near future. For now, the Research
Unit in Law of the University of Luxembourg is very pleased that the ana-
lysis of Jenny Weinand is becoming more widely available through publi-
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cation as Volume 13 of the ,,Luxemburger Juristische Studien — Luxem-
bourg Legal Studies™ with Nomos publisher.

The title of this volume “Implementing the EU Audiovisual Media Ser-
vices Directive — Selected issues in the regulation of AVMS by national
media authorities of France, Germany and the UK” shows the two key
features in approaching the topic. Firstly, this analysis does not only look
at the national transposition of the AVMSD in selected Member States, but
focuses on the actual implementation of the national law — and thereby in-
directly the Directive — by the competent national regulatory authorities
for the media. Secondly, two main issues in regulating audiovisual media
services providers are analysed in detail and with a comparative view to
the practices in three of the major EU Member States which at the same
time host a large number of all relevant transnationally active providers in
the sector in Europe. This approach allows a very telling illustration of
how complex EU law is even after its creation: initially there is a text, but
there may be interpretation issues that need to be resolved in final instance
by the Court of Justice of the EU (CJEU) — such as has been the case e.g.
for the question of what constitutes an audiovisual media service in the
meaning of the Directive. Then there may be national transpositions which
are not only diverse but possibly in violation of the Directive or EU law in
general, again a question potentially to be decided by the CJEU. And in
the actual practical application of the law there is the different regulatory
approaches, in which the implementation can again violate EU law stan-
dards and ultimately be reviewed by the CJEU, if the Commission takes
action or a Member State court requests clarification. Jenny Weinand’s
work shows how relevant this last level of diversity is across Europe even
in issues, which have seemingly been harmonized in relative detail by EU
law.

This publication starts out in chapter 1 with explaining why at all and
how audiovisual media services are regulated, after which chapter 2 iden-
tifies different regulatory models that are applied. As media regulation is
by its nature sensitive in view of the fundamental right to freedom of ex-
pression/media freedom, one finds more complex regulatory approaches
such as co-regulation in this area. In order to better understand potential
differences between the regulatory practices in the three Member States
selected for comparison here, the competent media authorities in the Unit-
ed Kingdom, Germany and France are described in chapter 3. Already
from this, one can see that administrative structures are diverse, which in
turn can impact the administrative work undertaken.
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The following two chapters give an in-depth analysis of the regulatory
approach for two key sections of the AVMSD. Chapter 4 deals with the
actual materiae of the Directive, namely what an on-demand audiovisual
media service is about and how this actually expands the scope from what
was covered previously by reference to television broadcasting. The Di-
rective uses the categories of linear and non-linear services to differentiate
and also gives a number of indications both in the recitals and substantive
part to be applied when deciding whether or not a specific service is cov-
ered by the Directive. These criteria have proven to leave a lot of ques-
tions open and therefore it is very valuable to understand how regulators
have dealt with the fundamental question of whether or not they can at all
monitor a specific service. Chapter 5 deals with one of the substantive ar-
eas of regulation: the protection of minors in audiovisual media services.
Again, on-demand services are used for illustration. This analysis is im-
portant because the provision in the Directive is relatively vague and
leaves the details to national transposition and implementation. Although
the general approach can build on the experience of protection of minors
in television the expectation towards on-demand service providers in en-
suring that minors are not confronted with harmful content is somewhat
lower, which makes it even more interesting to understand what in prac-
tice regulators impose on providers. Already with this explanation and
comparison, Jenny Weinand’s thesis would be an important contribution to
the academic debate because of its thorough analysis. But the author does
not only present the challenges in light of the continuing media conver-
gence and changing viewer habits, but uses the comparison to derive best
practices from the regulators’ approaches and delivers valuable guidance
for practice: the work allows comparison with the regulatory monitoring
efforts done elsewhere as well as being able to judge which setting or lo-
cation may be most advantageous for a provider.

The publication does not end here. In addition, the most recent develop-
ment is also reflected which makes the thesis’ publication arrive in a very
timely manner: chapter 6 deals with the future regulation of services by
the AVMSD. This chapter picks up the current reform debate, launched by
the Commission proposal of May 2016. An amended AVMSD as proposed
will — if agreed on by European Parliament and Council — inter alia ex-
pand some of the rules to so-called video-sharing platforms and update
provisions concerning jurisdiction, protection of minors, commercial com-
munication and others. All of this is not only presented in comprehensive
form in the final part of the work, but analysed against the backdrop of her
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recommendations on regulatory strategies in view of media convergence.
The suggestions she offers for the future EU legal framework in the
AVMSD deserve attention already in the current debate and I am con-
vinced that these, together with the analysis of the current practices, offer
a fruitful read and deserve to be regarded in any discussion on the
AVMSD.

And even if (as is likely) some of the aspects discussed here will not be
resolved in the current reform debate, the value of the work will uphold
for the coming years, because:

“Nach der Reform ist vor der Reform.”
(literally: “After the reform is before the reform.”)

— in variation of a famous saying attributed to the former coach of the Ger-
man national football team Sepp Herberger. During the World Cup 1954 in
Switzerland, which the German side went on to win, he said this after a
match to indicate that nothing was achieved as the next game is around the
corner (“Nach dem Spiel ist vor dem Spiel.“). It was one of the matches
played in Geneva which is where Jenny Weinand now works for the Euro-
pean Broadcasting Union (EBU) as legal expert on the AVMSD and relat-
ed issues and can apply her knowledge in practice. With this publication,
her theoretical analysis is made available to the public and I am sure read-
ers will share the view that they mark important contributions to discus-
sions about how to regulate audiovisual media services in the future!

Dr. Mark D. Cole

Professor for Media and Telecommunication Law
University of Luxembourg and

Director for Academic Affairs

Institute of European Media Law (EMR)
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Introduction

A. The raison d’étre of this study

I. Context

“The unprecedented variety and virtually infinite quantity of information
available, the lack of State borders as significant barriers to the flow of that
information, the ease of producing any information on any subject and its
reach to a virtually unlimited number of recipients, and, (...) the detachment
of the virtual, digital world from the material world — all this calls for new
legal instruments, often built on entirely new bases. In addition, that reality is
changing at a huge speed, significantly outstripping the legislature’s ability to
react to it, in particular in democratic countries. Applying rules devised for an
analogue reality in the digital age is causing a number of difficulties.””

This quote from Advocate General (AG) Szpunar's opinion in the New
Media Online case gets to the heart of this study: the convergence of me-
dia, which allows for instant, seamless and immersive communication, has
radically challenged the current sector-specific approach to regulating var-
ious kinds of different media such as the printed press, broadcasting/
audiovisual media services and the Internet. Media convergence therefore
constitutes the factual backdrop to this study. However, this phenomenon
is neither predictable nor homogeneous across sectors, in particular the
audiovisual media services market. Certain trends can nonetheless be
identified. The value of the audiovisual market, which includes broadcast-
ing and on-demand services, video and cinema was € 107 billion in 2014.
The vast majority of revenues was derived from broadcasting (85 percent),
while 8 percent of the revenues were attributed to the on-demand seg-
ment.2 The market’s potential is further illustrated by the large number of
TV channels (about 5,300) on the air in the European Union (EU) in 2015,

1 Opinion of Advocate General Szpunar delivered on 1 June 2015 in case C-347/14
New Media Online GmbH, EU:C:2015:434, para. 2.

2 Cabrera Blazquez et al., Yearbook 2015, Television, Cinema, Video and On-Demand
Audiovisual Services — The Pan-European Picture, Key Trends, ed. European
Audiovisual Observatory (Strasbourg, France, 2016), p. 44.
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compared to about 3,000 on-demand services.? It is certainly true that on-
demand services have mushroomed over the past five years and mass con-
sumption of simultaneously received content (TV) is dropping, in particu-
lar among younger audiences.* Competition is fierce between subscrip-
tion-based on-demand services (SVOD) provided by the five well-estab-
lished European brands NowTV (Sky), Maxdome (Pro Sieben/Satl),
CanalPlay (Canal+ Group), Viaplay (MTG), Infinity (Mediaset), and sev-
eral smaller regional SVOD providers (such as CME’s Voyo or Liberty
Global’s MyPrime). Competition has further been increased by the arrival
of three global players on the EU market: Netflix, which is now available
throughout Europe and attracted more than S0percent of EU subscribers in
2015; Amazon, which has launched its Amazon video platform in the UK,
Germany and Austria; and Time Warner, whose HBO Now is available in
the Nordic countries (Finland, Denmark, Norway and Sweden).> The
interest of these US heavyweights provides an indication of the markets’
potential, which continue to grow. The development of new business mod-
els is beneficial for consumers who engage with services and applications
“in new ways and on new devices anywhere and anytime”.°

3 Agnes Schneeberger and Gilles Fontaine, “Linear and on-Demand Services in Eu-
rope 2015, Mavise Extra,” ed. European Audiovisual Observatory, June 2016, pp.
14, 30, http://www.obs.coe.int/documents/205595/264629/MAVISE+EXTRA TV
+and+ODAS+in+Europe+2015.pdf/6f081¢35-b205-4cb2-8214-366f7d5bc500
(accessed 25.9.2016); Cabrera Blazquez et al., Yearbook 2015, p. 28.

4 Schneeberger and Fontaine, “Linear and On-Demand Services in Europe 2015,” pp.
15-16; Winfried Kluth and Wolfgang Schulz, “Konvergenz und regulatorische Fol-
gen. Gutachten im Auftrag der Rundfunkkommission der Lénder, Arbeitspapier
Nr. 30” (Hans Bredow Institut, 2014), pp. 80-81, http://www.hans-bredow-institut.d
e/webfm_send/1049 (accessed 10.2.2015).

5 Media Intelligence Service, “Market Insights SVOD in Europe,” ed. European
Broadcasting Union, June 2016, pp. 20-22, 23-26, https://www.ebu.ch/news/2016/
06/european-svod-reach-50-mil-2020. The report is only accessible for EBU Mem-
bers.

6 Ofcom, “Ofcom Response to the European Commission Green Paper ‘Preparing for
a Fully Converged Audiovisual World: Growth, Creation and Values’ (European
Commission, September 27, 2013), para. 2.7-2.9, pp. 8—11, http://ec.europa.eu/digit
al-agenda/en/news/consultation-green-paper-preparing-fully-converged-audiovisual
-world-growth-creation-and-values (accessed 14.10.2013).
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